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AGENDA TITLE: 

APPROVED: > 

Set fees for Returned Check Charges of $10.00 for each first returned check 
and $25.00 for each subsequent returned check. 

MEETING DATE: September 3, 1997 

PREPARED BY: Finance Director 

RECOMMENDED ACTION: That the City Council, by resolution, set fees of $10.00 
for each first returned check and $25.00 for each 
subsequent returned check, as provided by AB 2643 
effective January 1 , 1997. 

BACKGROUND INFORMATION: In 1988, a returned check service charge in the amount 
of S 10.00 was initiated in accordance with Section 17 19 
of the Civil Code which provided that damages equal to 
treble the amount of a non-sufficient fimds check could 

he enforced under specific circums+&xes. In 1388,452 checks were retuned for ncm-siuttic~m! funds, referred 
to maker, or account closed. In the fiscal year 1996197 a total of 916 checks were returned for a 103% increase 
in a nine (9) year period. Of that total an average of 51% were at the 90 day delinquent position subject to 
termination for non-payment of utilities. At that point of delinquency, a $10.00 late fee is added to the total 
bill. That group of utility customers avoided immediate turn-off due to non-payment and the $25.00 late fee 
that would have occurred on the next bill by submitting a check drawn on non-sufficient h d s .  Analysis of 
collection attempts by Finance office staff has determined the cost to collect for a returned check to be $25.36. 
Additional effort by field personnel increases the total cost to 5105.26 for each returned check if service is 
terminated. 

I 

On September 27, 1996, Governor Wilson signed into law AB 2633 which became effective January 1, 2997. 
The new law provides that a check-writer of the dishonored check shall be liable to the “payee” Cperson named 
on the check) for a service charge in an amount not to exceed $25.00 for the first check dishonored, and an 
amount not to exceed $35.00 for each subsequent check dishonored. A service charge for a dishonored check 
is not only intended to recover bank charges passed through to the City of Lodi, but also to discourage this type 
of behavior. 
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.k-~ act to amend Secrlcn 1713 of the Civil Code, relatin3 to comnierciai 
pager. 

LZGISIATI-E COLUSSL’ S DIGEST 

. ;i3 2G43 ,’ >ordor.aro. Corzercial paper:  i n s u F f i c i e n t  f;~’16s. 
,’xisting law c r e a t e s  a cause of a c t i o n  for thc a x o u t  of a check s a s s e d  ?n 

i2sufficient funds nFnu3 axjr p a r t i a l  p a p e n t  male within 30 2 ~ > * s  of a 
s p c i f i e d  wriz tez  d=xznd for p a p e n t ,  &zrnz~~s equal to t r eb le  :>;c ; ~ R o ; L - ~ ,  a2 
C e c i f l e d ,  p l - s  tho, costs o f  mailing the written derzand fc r  B a y v e a t  m l y  if 

cz the arrhoant of the k d  check fee charged t o  thc ~ a y e e  by his o r  hcr 
f i x z n c i a l  institution within a prescr ib5d  per iod ,  excest  ;is ssecified. 

This bill would r e v l c a  and r e c a s t  these p r o - ~ l s i o n s  to  c r e a t e  a cause of 
a c t i c n  for the a r n D w t  OP the check arid a specified serv ice  chaIce,  Dayable to 
the p a y h e .  

=he ssrvice chazse, azd t h e  cost t o  rail the cleimzd. 
?=y this a~ i ;ow i t  in full, this person s h a l l  i x c e z d  be l i a b l e  for spec i f ied  
= . . 4 - ~ n t s ,  - -0. 

=rcvisiozs, 

- i..- *F a per scn  who passed the check f a i l e d  to FEY either thz anoust of the check 

The >ill would proviee t h a t  the person shall have 30 days f ro in  t h e  
. . - a b -  L - - a  a p r e s c r i b e d  writtfn do,nand was caiied to pay the arno’.Li,l= 02 t ke  check, 

i n c l u d i n g  tre51e daicases. TIL= bill would make coafcrming chnn,-es. 

If t!,e ?erscn fails to 

The b i l l  k-ould,  zrnccg o t h e r  t h i n g s ,  p r o v i l e  that f o r  ~ ; U ~ J C S ~ S  of t h e  a5cve 
t I T e  term “piil-~e‘’ i n c l u d e s  23 a;s i2r .e~  C’F h c l d e r  of t k e  check. 
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~ZCTIGX 1. Section 1719 of t h e  Civil Cod= is amexded to xead: 
1719. ( a )  (1) ~ o t w i t h s t a n d i n g  acy penal  s a n c t i o n s  t h a t  tray apgly, any 

?erron vho p a s s e s  a check 03 insufficient f t n d s  s h a l l  be l i a 3 l e  t o  t h e  payee 
Fer.',he amcziit of tha check hitd a s6r-vice charge  payable to the payee for an 
a x c u t  r,ot to exceed twenty-five dollars ($25) f o r  the first check passed on 
k s y f f i c i e n t  f - m d s  and an a m o c n t  n o t  to exceed thirty-five, dollars ( $ 3 5 )  f o r  
52th subsequer,t check to t h a t  payee passed on i n s u f f i c i e n t  f w d s ,  

_lcsscs -- 
*;?la1 co t r e b l e  the  anolmt of t h a  check if a written deK&?d for p y w n t r  i G  
r . a F l r d  hy cextiEi;d m a i l  to the perscn who had p s s r d  a ci-eci. tm I:sxfficient 
f u 4 s  and t h e  Written 15emaxi informs t h i s  person of (A) the  provisions of KhiS 
section, ( 3 )  the amowt  of t h e  check, and (C) the ainovat cf the service charse 
2 r y r L l e  t o  t h e  peyee. Tkd, $ereon ';Lo h2d passed a check cI1 insufficient fuulds 
st.11 have 3 0  days from the date  t b c  written benand W B S  a a i l e d  t o  pay the 
ZZGLXC of t3.E check, the, amoa?t of t : ~ e  service charse ~ a y ~ h l ~  to r t e  Fasee, 
x-:i t h e  ccsts t o  nail the written decznd €or payment. If this person fails to 
357 in full the aztotmt cf t h e  check, t h e  sc rv ice  charge payab le  to thz  payee, 
&.i t >e  c c s t s  t13 nail t h a  written d e x n d  within this p e r i o d ,  t h i s  pez-zo;l shall 
- -1.-n -e 

:.afe toward t h e  amomt of the check ot t h e  s e r v i c e  char23 w i t h i n  3 0  dzys of 
t5-e x r i t t a n  der,and, and dzmages equal to t reb le '  t h a t  amount, which shall 
ke. less t h a  m e  huxdzed dollzrs ($100) nor  more t h m  CLE: thcusand five 
:;.a.red do l l a r s  ( $ 1 , 5 0 9 ) .  Kinen a Ferscn beccines lia3ls f o r  treble damages f o r  
a c5eck t h a t  Is chc  s u b j e c t  of a written demand, t h a t  person s.h.al.l..?o longer 
53 liable f o r  any servicu chaxge for t b t  check- a.?d any cos ts  ts. ?z i l . . th<-  
xrizte,? eet;;%rd, 

(21 Sctwithstandi3g a n y  per?al s a n c t i c n s  t h a t  may epaly, m y  perscn zi.13 
a check on i n s u f f i c i e n t  r'u?.ds ~ h a l l  be l i a b l e  t o  rhe gayee f o r  daxa~es 

5s liable ins tead  for t h e  caou i t  of the check, minus any p a r t i a l  paj-mcnts 

- 
. . . - . .'. _. . -  , 

-----. -.-.- 
(3) sotwithstaxdi-g parzgrcshs (1) and ( 2 ) ,  a person s h a l l  cct be liable 

5s: t h e  service chars= ,  ccstg to r?ail , t :7e w i t t e n  demazd, o r  t r e b l e  daxages iz I _  

54 CZ she stops ~a>.rr,2nr in c.rc?er to r e s o l v e  2. S G Q ~  f a i t h  dispute with the  
9- y = y c e .  .i.k.p_ payea is e n t i t l e d  to t? ie  s e r v i c e  charc~e ,  . c ~ ; t s  to nail the written 
Cclzand, 01 t r e b l e  dama5es only u13n11 pzo'zing by c l e a r  azd  cczvinci?g ev idence  
- L:.at ..- t h e r e  ~ : a s  ns cood fait:? d i s s u t e ,  a s  drZi:ird $3 sxbeiv is ion  (5). 

- cc-2gra;h - ,-- for t h e  service c:v.rse if, at any t i ~ ~ ,  YAe c r  she i ~ r e s e ~ t ;  t:?e payee 

. .- - r e t u r z e d  to the payee by the fixancia1 L c s t i t u t i c n  d u e  L,a ;a e r r o r  c:i tk,e 

( 4 )  xo tv i t hs tand ing  parag.-+?h (11, a persen shall i?ct be l i a b l e  * m d e r  t h a t  

w r i t t e n  conf i r tna t ion  by his 01- h e r  f i n a n c i a l  instit1;tion t h a t  . the ckeck  

;;:: G< t h e  € i : ~ . z ~ c i a l  institaticn. 

-c---- w.--=,-a;h for tl:? service c;;arSe if t t e  ~ P _ Z S G ~  pyer-eats kh? >;) 'ec  Gith ;.:itten 
: 5 )  :<ct*di:kstaadir.g partigrzc:? (I), a F E I - S G ; ~  s h a l l  no'. he I j . a 5 l e  uidsu ti?;rt 
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c o n f i m a t i c n  that his or her account had i n s u f f i c i e : i t  fcnds a s  a r e s u l c  of a 
ZeLay in t he  regularly scheduled  t r azs fe r  of, Gr t h e  pcsting of, a direct 
deposit of a social seccrity or 5ovcmner.t  benefit assistance p a p e n t ,  

3 ~ a n ~  to make, u t t e r ,  draw, cr deliver any check, dzaft, or o r d e r  fcr t h e  
F.2ynent of mcrtey up;l any bank, dtpcsitory, ;?crscn, firm, or corporation thct 
r e f u s e s  to honor t h e  check, d r a f t ,  or order f o r  m y  of t h e  follcwing reasoils:  

( 5 )  As used in t h i s  subdivisicx, to "pas5 a check on insufficient funds" 

( A )  Lnack cf r'unds o r  credit in t h e  account to pay the check. 
.- ( 2 )  Tke  person who wrote the check does n o t  have an accocnr with tho, 
drawee. 

(c)  The Terson who wrote  t h e  check i3structed the dr-awae t o  step p a l x c n t  on 
the c h e c k ,  

(b) Fcr purposes  of thig ;ec:ioflf in k h 3  case or' a s t o ?  pa*j;;.ent, t h e  
e x i s t e n c e  of a "good faith d i s p u t e "  s h a l l  be detern iced  by c5e t r i e r  of f a c t .  
?, "good f a i t h  dispute" is cr,e i n  \:.hi& tha car?:-t finds tka,: the drawer kzd a 
r-easoaable belief of his or h e r  l e g a l  e a t i t l e m e n t  to withbold payment. 
Grounds fcr the  entitleaent i n c l u d e ,  b u t  are not I l x i t e d  to, the follc~i25: 
services were nc t  rendered,  soods vere n o t  delivered, goods or services 
purchased a r e  f z u l t y ,  not as ?ro;;lised, cr  o t h e w i s e  msatisfactory, cr there 
x a s  2in uve rcha rge .  

t h i s  section €hall he i n  suSstantially t5e f o l I . c ~ h 3  i o i x :  
( c )  In the case cf a stcp p a y T r n t ,  t h e  notica to thp_ drawer zequired 3y 



(telephone number) 

Vau may wish to contact: a l a k y e r  t o  d i s c u s  your l e z a l  
r i g h t s  and 1-espoi . s ib i l i t iCs .  

-- 
(nant cf sender  of n o t i c e )  

(d l  i 3  the  c a s e  of a stcp pay%%t, a cour'. ray n e t  award 2azeses CK c o s t s  
~ ? Z . c _ r  t:?is secticx unless t h e  cour t  xeceives into evidencs a cozy of t h e  
xritien dcmmd w h i c h ,  i n  that case, shall have Sean sea: to :he &ac;er and a 
s i w ~ d  c e r t i f i e d  mall r e c e i p t  shcwiny delivery, o r  attem??ed de l ivery  if 
r e f u s e d ,  of the h-r i t ten C , s m a n d  to t h e  drzwer's last kiiokx z d d r e s s .  

court by t h e  c r i g i n a l  payee,  
court, or in any other a2propriate court, Tha Fayee s h a l l ,  i n  crder t o  
Z f f G i - e r  larr,nges b = c c u s b  iL& Ci-axo-r l a z t r d c t e d  the drawee to stop pa-pent  I s h c w  
to the  satisfactic3 of the t r i e r  of f a c t  t h a t  t h e r e  wss a reasonable e f f o r t  cx . 
tl?% p a r t  of t h e  payee to reconcile and r e s o l v e  t h a  d i s p t - ,  p r i o r  to pursuing 

!el A cause of actlcn under tSis section may be b r o u g h t  in s s a l l  c la ims  
if it doer nct exceed t h e  jurisdiction cf that 

&.-a d.- dis2.-1te thrcujzh the cour t s .  

h y  a holder  of the check or an assignee of t k e  7ayee. 
assicjze2 is acting CTI bekal f  cf t h e  p y e e ,  f o r  a f l z t  f ee  o r  a percentzge f e e ,  
ti.$ assignee ray r,ot chszgo the g z y e e  a g r e a t e r  f l a t  f e e  or p e r c e n t q s  fee f o r  
rkat por t ion  of the a inom~ c o l l e c t e d  that represents t r eb le  d;nz.-jes t h a n  is 
cka.rGed t h e  payee f o r  collecting t h e  face s m o u n t  cf the check, d r a f t ,  O r  

orclor. This subdivisien shall c o t  apply to an action brousht i;l m a l l  claims 
court. 

k-r i t ten  denagd f o r  2 a i n e n t  described 1fi subdivijloa ( a )  ray bs nailed to the 
ir+;ier by a r x n i c i ~ a l  court  c lerk .  l i o :~ . ' i ths ta~dFng  subdi- i is ion (21, i x  t h e  
case of a s t o p  p a y z n t  u:-.ere t h e  demand is tra i lad  by a m1miciFal c o u r t  c l e r k ,  
a cotArt :.ay rice ar;ard dazages or costs pursuant to s l lbd iv i s ion  (61, miess t ka  
c o n r t  remix-es i n t o  evidence a c c ~ y  of the w r i t t e n  dezmd, and a certificate 
of n a i l i n g  by a n m i c i p a l  couxt clerk i n  t h e  for-n provided f c r  in ecbdivision 
(4) of Section 1013a of  t k e  Code of civil Procedure f o r  s e r v i c e  i n  civil 
zcticns. Fcr pilrpores 05 thig s & d i v i s i o n ,  in courts vhere a single court 
c l e r k  se~* . -e5  ';:\:n 022 c o u r t ,  ti.lc c l e r k  s ; ? a l l  LC deerizi t:-.e cocrt c l e r k  of 
ezch i-cgrt .  

LpGn 3. COUtt. 

sr ~ z f o ~ c e  t h e  se;-vice c h a x 5 ~ ,  d a n a ~ e s ,  

{f) A cause of action u n d e r  t h i s  sect io : l  m a y  be brought in n m i c i p a l  C O U L ' ~  .. .~o;r'e.Jdr, i f  t h e  

(g) ~ o t w i t h s t a ~ i i n g  sulldivisicn ( a ) ,  if t h e  payee Is a i rmic ipa l  coQr t ,  the 

[h) Tke  = e T J i z e r 2 > t s  o f  chis s e c t i c n  ia re5;ard t o  Y C R ~ Q ~ ~ Q S  arc aa.datcSy 

(i) Ti:, ass i sr i ce  of ti.,% paye.-- or a h o l d e r  of the c>.eck r a y  l exazd ,  recover, 
axd  costs s p e c i f i e d  i;l this z ~ c t i c f i  to 
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S I L L  TEXT 

t h e  s?.ix exten t  a3 the erisinal pap:a, 

r r q u i r e n e n t s  of t h i s  section have been s a t i s f i e d ,  
-;/ ( 2 )  The drawer s h a l l  in no event be l i a b l e  mcre t h a n  once under t h i s  
zectica GX each  check f o r  a service c h a r s e ,  darcgas ,  or c o s i s .  

2 r e j u d i c e  the r i g h t s ,  c la%ns ,  remedies,  a3d defznses under  Division 3 

( j l  (1) .A & a v e r  is liable fcr cianages a A d  c ~ t s  c n l y  if a l l  cf t h e  

. -- --- . -- 
(k) N o t h i n g  i n  this section is intended to condition, curtail, or o t h e r w i s e  

. (ccmmmcing with Secticn 31011 of the C o i n e r c i a 1  Code o f  a drawer,  ?ayee, 
a s s i g n ~ e ,  o r  holder, i n c l u d i n g  a 
3302 of the Commercial Code, i n  

a s  def ined  i n  section 
forcsr.ent of this 

. srcticn. 



0 n September 27, 1996, Govcr- 
nor Wilson signed inlo law A 5  2643 
which created an automatic statutory 
merchant bad chcck servicc charge. This 
new law brings to a close the attacks 
made by debtors on bad chcck service 
charges and the folklore which was 
created around recent caws. Although 
rhc courts which reviewed this issue 
have held that then exists two indcpcn- 
dcni Irgd theories for the bad cheek 
service charge under current law, 
contract and Commercial Code theorics, 
t h i s  legislation puts to a3  cnd the dispute 
being created by a very small group of 
dcbtors who seek t o  avoid paying a 
merchant bad chcck service charge for 
their dishonor:d chcck. 

Tbis legislation, whifh was 
spearhudcd by the California Rctailcrr 
Association amends the current treble 
damage sfatute so as to make a merchafir 
bad check 6ervite charge an integral 
part of the process. This law bccorncs 
cffectivc Janutry 1,  1997. A t  this timc, I 
hi& it appropriate to review rhese new 
provisions and bow the new law should 
be applicd. 

Paiagqh (a)( 1) of Civil Cods 
Section 1719 creaks the right to bad 
chtck s tnicc chargc upon dishonor of 
Ihe check. The dishonor of the check 
n a y  be due to lack o f  funds or credit to 
pay the chrck, a closure or nonexistence 
of accounr. or a slop paymenr wherc 
there i s  n d  a good fai!h dispute. Thess 
grounds and dishonors zre the samc zs 
u n l t r  c u m n t  law. 

--- 

The new law provides thit a 
check-writer of the dishonored check 
shall bc liable to the "payec" (person 
nanird on thc chcck) for a srrvice charge 
in  an amount not to exctrd S2S.00 for 
the first check dishonored, and an 
amount not to cxcccd $35.00 for each 
subscqumt check dishonorcd. First. with 
respect 10 the "amount not to enccrd 
S2S.00," various merchants had different 
opinions as tu thc bad chtck service 
charge that was appropriate for their 
cstablishrncct, so i t  is Icf? t o  the mer- 
chant to xt the m o u n t  chrged for a 
dishonorcd chcck. Thc 535.00 amount 
for the  sccond and subsequtnt dishon- 
sxd-checks  by th: check-writer to ihe 
rnerchanr was in part bascd upon ihc fact 
that the actual cost of handling a 

dishonored d e c k  cxccedcd $25.00 as 
dowmentcd by rhc b t a  asscmblcd by 
the Rctailtn AssociaGon. Thcrcforc, for 
rhe situation whcrc 8 chcck-wdcr issues 
multiple dishonored checks to a mer- 
chant, there was vtry lit& syrnpalhy 
shown ~ O T  him or hcr with rtspccl to rhc 
bad ehcck charge. 

Paragraph (ax21 of Civil Code 
Section 1719 will now bc thc 1reblc 
damagc pangraph. It  providcs that a 

check-writer of a dishonored check shall 
be liable for an amount q u a 1  10 treble 
rhc amount o i  rhe check ii a written 
demand fur pym:nt is mailed by 
certified mail to the check-writer, and 
r h t  notict infoms th: chtck-writer of 
(A) rht provisions of  Civil C c d ~  
Scction 17 19, (B) the amount of rhe 
chtck, and (C) the  amount of thc 
strvice chargc payablc to (he payee. If 
Ihr chock-wrikr does r.01 pay rhe 
amount of the chcck, the anouar  of the 
service charge, and t h t  cost of mailing 

this wnnen dcmand uihhin 30 days from 
the date it was mailed, then the check- 

.writer shall be liable for thc amount of 
tho cbeck, minus any partial paymcnts 
made toward thc chcck or thc serrice 
charge within 30 days of the demand, 
and damages equal to treble that 
amount. The treble damages shall 
continuo to not b less than $100.00 nor 
more than S 1 , S O O . M ) .  

AB 2643 adds new paragraphs ( 4 )  
and ( 5 )  to Civil Code Section 1719(a). 
These paragraphs provide that the 
chcck-writer is not liablc for thc 52S.001 
S3S.00 service charge if hc or she 
prcscnts the pyce  with written confir- 
maiion ;run1 i'nr iiii,ircial institution that 
Ihc check was rcturncd and due to  an 
error on the part of tho financial institu- 
tion itself. Addi:ionalIy, the check-writer 
is not liablc for thc S25.00/J35.00 
service chargc if hdshe prcscnts the 
payee with writtw tonfitmarion that t h e  
dishonor U C C U I T C ~  because of  a delay in 
the regularly scheduled transfer of, or 
the posting of, a direct dcposit social 
sccurity or governmen; benefit assis- 
tance payment. These two very explicit 
exceptions wcre carved out of the 
gcncral automatic liability fur the bad 
check service charge, and the burdcn is 
on the check-writer to produce the 
cocumcntarion. Fieasc aiso note that 
rhtst cxccpijons u'crc only for the bad 
check service charge, and chcck-writer 
will rcmain liablc for thc trcbtc danagcs 
if they fail to pay within fhc 30-day 
notice period   he face amount and ~ h t  
cost of mailing thc writicn drmand. 

Paragraph (c) of  Section 1719 
contains the smmdcd statutory notice 

(Ccntinucd) 



- s  N 
P r o m o t i o n a l  P r o d  u c t s  

Sun Mounfaln offers an immense variety of promotional 
products at competitive prlces. Our state-of-the-art 
cornputerfzed catalog system features thousands of 
ptoducts avallabie to flt all of your promotional needs. 

Whether you are looklng for a traffic builder or 
searthlng for corpora le logo ldentlfled merchandise, Sun 
Mountaln provides you with superior quality service In 
meeting your objectlves. 

Free catalog and prlclng are avallable upon request 
1827 Mezes Avenue Belmont CA 94002 * Ye!: 1415) 593-8435 Fax: 1415) 593-8436 

form to be used in the stop paymen! 
cascs. 'This also provides 8 g o d  form 
for you to chcck your standard NSF 
trtblc damage notice form against as 
part of your periodic form rtvitw, 

clarificd to pmvidc that a small claims 
court action may be brought by the 
origiml payee (merchant) on the 
dishonorcd check if  it dots not exceed 
thc jurisdiclionti limirs of that  court. 
The rtfcrcncc l o  "original payte" was 
a d d d  at the tcquest of the Attorney 
Gcncnl's-ofiicc to avoid any confusion 
*b-• i t . a h  it:; * s;iagrap?i would have created 
jurisdiction for assignees in small claim$ 
court. 

Paragraph (9 of Civil Code 
Section I7 19 wa3 amended lo statt  tha t  
not only !he assigncr, but also the 
"holdrr of   he chrck" could bring an 
action in municipal court for a ncgoti- 
at td  check. This clarification was 

rcqucztrd by the bankers. Thc holder in 
duc c o u n t  i s  a spcciftcally dcfinrd 
pcrson undcr fhc Conirncrcinl Codc and 
i s  diffeient from an assignee. 

Paragraph (c) of Section 1719 w-as 

Pangnph (h) of Civil Ccde 
Section 1719 mntinucr to stale that the 
remedies set foorth in this section arc 
mandatory upon the court- This provi- 
sion i s  in cumnt Taw and was put into 
statute lo codify (makt part of a statute 
rather than just in a court dtcision) the 
District Court of Appeal decision 
directing that the trial court cannot have 
any discrction in cithcr wording OT the 
amount of the trcblc damagts. 

New pangnph (i) of Civil Code 
Section 17 19 cxprrsrty WCS h a t  the 
assignet of thc original p a p  ur hoidtr 
o f  the check may dtmand, rccot'cr or 
enforce the service charge, damages and 
costs lo (he same c x m t  as ihc original 
payct. This provision makcs it clcar that 
!be assignee and holder ran cxtrcisc a l l  
rights that the original p a p  wodd 
have, txprcssly including ihc right to 
dcmand and tccovtr, as wtll a s  cnforcc 
through a court action, tht various 
rcncdics. 

Section 1719 was added to shce t h a t  thc  

check-write: is liablc for thc i:cb!e 

Bcw paragraph rj) of Civil Codc 

damages and cost i f  the payedassigned 
holder comply with all  the qu irmcnts  
of Civil Codc Scction 1719. For thc bad 
chcck service chargc, it nicans that the 
cbcck has been dirhonorrd. For the 
trrblt darnagts, it mcanr that \hc proper 
notice *a5 scnt by ceriified mid, and 
the 30 days expired. This sation further 
slatcs lhat in no event shall the chcck- 
writer bc liabic for more ihan onc 
scrvicc chargc, Ircble damagcs or cost 
for each cbcck. This was to avoid a 
situation where an on'ginal payee and a 
subsequent holdcr assigncc wcrc boih 
dcinznding or intending to r c c o w  the 
trcblo damages for a chcck pcriod for 
colltction agencies. Your check assign- 
nicnt contract should clcarly providc 
that the chcck, including all nghls and 
any additional damages, scwices 
charges, CK., arc covertd by tlic 

assignrncnt. This scclion also txprtssly 
sratcs that the s tv ice  charge and 
subscqueiir trcblc datnagcs are oucd for 
& chcck. 

(Ccntinucd) 
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New paregnph (k) of Civil Code 
Section 1719 was addcd to makc i t  c l r ~ r  
that tht provisions for thc bad chcck 
service chzrge and treble'd3mages does 
not prejudice the rights, claims, rem- 
edies, 2nd defenses of zny of the 
partncrs as provided in California law in 
connection with enforcing payment of  J 

check. This section expressly provides 
[hat the Frovisions of Civil Code 
Section 17 I9 do not amend or cvemde 

-Ihc general law of negotiable innru- 
rncnts, Division 3 of the California 

C r n m m h l  Code, Tor the cnforcemcnK 
cf  negorlablc ins;rdrncr,ts, which 
includes checks. 

stat5 a successful simplification o f  
exisring law 10 altcrw busincsscs 10 
easily alfocate the cost cf  bzd ch tcks  to 
the  person writing such chccks. During 
thc  tcgis!ative process.. input from the 
consumer community was solicited and 
specific amendments made 10 the bill to 
address consumcr concerns. In adopting 
this Icgisla~ion, the Lrgisl~turc has 

The passage of AS 2643 rrpre- 

you make better credit 
decisions, and improve 
fraud detection and 
collection activities. 
Because that's what 
you asked hi-. 

T d a y .  c v r y  TRW credit report 
includes up (0  ~ W T I  prcvious 

.<mpioymenr. And rhar makes xnsc  
corlsidcrinp that more than 70 mil- 
iion propie h v e  moved over rht 
part I I I R C  scan.  Armed wiih This 
il1fomlac;on )'ou can improve rhe 
quali:y of !our credit decisions. 
t x p c d i t e  coIIccrions. reduce the 
nuinber of iiiirsinp cusioiiizrs. 2nd 
i i l ~ p r ~ \ c  crcdit fiaud dclcction. 

I n  today's tconcmy. i t ' s  rriticz.1 to 
i i i i i i i i n i z c  ) O u r  risk 

. 3ddrtsser and vp to one prct ious 

liilc Fro\\ i:y 

)our bwincss. That's why millionc 
of T R W  rzpoi-rs now contain inore 
relevnix i i ~ f o r m ~ ~ i o n  l tun c w r  

kcfore. Plus. a full ZSE of our rtporrs 
h a x  betn impm+rd &rough cn- 
h n c e d  duplivde dctcction of tradi. 
liner and public record items. 

Conr ide r  l t tcx  i n p i t a n t  iin- 
ptowmenls. and you c m  ste how 

suzgcsl;ons 2nd ideas are 
k i n z  iniplcmcntrd :t TRW to hrlp 
you mzke beltcr cxdit-gnnriag 
decisions. 

dctcnnincd that any check service 

charge up to S2S.00 for thc first disfian- 
ored chcck is reason3blc. Fudher, 
the Legislature has also recognized lhz t  
peoplc who pass moltiplc b3d chccks to 
a creditor arc causing 2i1 cvcn greater 
ccor.ornic burden 10 rhc business 
community, and a higher bad check 
sewice charge of 435.00 (which i s  
closer to the actual cost 10 the merchant 
for a dishonored chcck) is reasonable. 

reqciremcnt that the check-wriw pay 
the bad check scmice cbarge in order to 
avoid the treble damage liability. As 
long rrcognizcd b y  the Lcgislahurc, bad 
checks represent a significant cconomk 
burden on the business community. This 
occurs whether the check was dishon- 
orcd rhrotlgh inadvcrkncc or through an 
inttntional act of thc chcck-writer. The 
inadvertent check-writer may promplly 
RtSO(ve  he matter by paying the amount 
of tht check and !he check srm'ce 
charge. Howcvcr, thc check-wnler who 
attcmpts to avoid paying thc bad chcck 
SCI-~CC charge as au!hOrizcd iisdii 
scdion. will now face rhe liabiliry fv; - 
treble damages upon expiration of the 
30-day notice. The days of writing a bad 
check and getting 60 days of float time 
for making good with thc mcrcbmt or 
colleciion agcncy arc done, and irl a11 
cases, rhe check-writer of a dishonored 
check will pay at lcast the bad check 
scrvicc charge. 

If you a ~ e  either collecting checks 
or intend to get into the business, please 
makc sure you rcvicw these new 
provisions carefdly with your attorney. 
Then make sure that you and the 
merchant clknts  clearly understand the 
bad c k c k  scrvirc ~ i u i g e  t h i  ihc 

merchant Want$ to rtcbver iron\ the 
checkwrirer. Make sure that all of your 
colltctors understand the basis of thc 
bad check scrvice charge undcr Civil 
Ccdc Scdion 1719, that it has been 
assigned over !o the col1ect;on agency 
from the mtrchant, and the collection 
agrncy is now uercis ing all rights and 
rcrntdies to demand, recovcr or enforce 
thc scrvicc charge. damages and costs to 
the x m e  rxtcnt a s  the ncrchant .  + 

This Bill has also iticluded the 

7i?ir TKW Consumer Credil Services 



Returned Check Cost 
I , 

Time cost 

FINANCE - REVENUE 
Senior Account Clerk 
Activity 

Write account 1) , name of issuer 
on bank slip for identification 
add $10.00 to check amount 
access computer for date credited 

Access returned check register 
enter account #/, date received at bank 
check #/, name of issuer, $ amount of check 
date entered into our books 
Fund numbers, comments 
R u n  computer list for Revenue Manager 

Total each check 5 minutes $1.20 

Total each check 5 minutes $1.20 

Prepare entries to computer to reverse credits 
Prepare window receipt to reverse entries to books 

Total each cticck 3 minutes $0.72 

Time Cost FINANCE - SUPPORT SERVICES 
Activity 
Working with bank copy of returned check, 
access utilit! history to verify debit 
hand write 3 :t 5 card documenting returned check 

Enter to mai lherge document, 
date, account #t, Name of issuer, 
addess, service address, $ amount of check 
returned check service charge, due date 
stuff letter 

Total each check 5 minutes $1 .I5 

Total each check 3 minutes $0.87 

Look up telephone number and call 
repeat customer, discuss method 
of payment and due date 

Access delinquent card file, staple 
returned check card to any existing 
delinquent card to avoid duplication 

Total each chcck 3 minutes $0.07 
Sub Total $4.G4 
Sub Total Office Staff $25.3G 

Total each check 5 minutes $1.45 

FINANCE - FIELD SERVICES (if  check is ot redeemed by due date) 
Review 3 x 5 card, enter date 48 hour notice 
issued, amoiint due 8, due date. 
Write up 48 hour notice 

Total each check 5 minutes $1.20 Total each check 5 minutes $1.30 
Physical delivery of 48 hour notice 

Verify entries on cash report Total each check 15 minute $3.90 
Verify account ##, $ amt, edit to window receipt If not paid 2nd to ready for turn off,requires physical 

Make photocopies of check written to other 
departments - non utility 
Prepare and send letter on current utility accounts 

. 
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Total each check 

Prepare total monthlly list of returned checks to 
fmvard to accounting for month end JV 
to reverse entries to various funds and object codes 

Total list 

Redeem returned check for customer 
Access and update returned check register 
Update utility account 

: Write window receipt to record 
rctirrned check charge revenue 

Total each check 

.- FINANCE -ACCOUNTING 
Account Clerk 
Aclivily 
Prepare JV to record month end reversal entriec 

Total list 

Check bank statement for returned checks 
lo record returned check charges 

Total bank statemenl 

Sub Total column 

.5 minutes 

1 minute 

3 minutes 

45 minute 

20 minute 

$1.20 

$0.24 

$0.66 

$9.90 

$4.40 

Returned Check Cost 

movement around office to access for payment update 
in compute: and combined cash report, check for 
guarantee, mark stree card indicating shut off, 
make 2 photocopies of seal card, one for office staff, 
one for electric utility staff and delivery to electric 
utility office. 

Total each check 30 minute $9.60 
Physical shut off (requires 2 persons) 
Customer Service Supervisor 25 minute $8.00 
Accounts Cot ector 25 minute $6.50 

If paid, Physical Turn on 

Continual Shut Off Situation 
Data entry and update list to include Issuer name, address, 
account #, $ amount, meter information and 
cornmen ts. 

Total each check 25 minute $6.50 

Total each check 5 minutes $1.30 

Physical cite visit to determine if  service is still 
sealed or customer moved 

Total each check 25 minute $6.50 
I .  

I ,@ , .  

Continual maintenance of shut off list to 
determine credit and 'require deposit in future 

$20.72 I '  * . I  ' Total each check 5 minutes $1.30 

Loss i f  assigned for collection 

Sub total column 

Grand Total 

Total each check 

1 

Page 2 
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$5.00 
$84.54 

$1 05.26 



RESOLUTION NO. 97-1 35 

A RESOLUTION OF THE LODI CITY COUNCIL SETTING FEES FOR 

CLOSED AND REFERRED TO MAKER 
CHECKS RETURNED FOR NON-SUFFICIENT FUNDS, ACCOUNT 

WHEREAS, Section 1719 of the Civil Code provides that damages equal to treble the 
amount of a insufficient funds check could be enforced under specific circumstances; and 

WHEREAS, returned checks made payable to the City of Lodi have increased over 100% 
in a nine (9) year period; and 

WHEREAS, delinquent customers submitting checks drawn with non-sufficient funds 
average 51 O h  of the total checks returned; and 

: WHEREAS, an analysis of cost incurred by office staff in an attempt to collect exceed 
$25.00 for each check, and the total cost at over $100.00 if field personnel are necessary to force 
collection; and 

WHEREAS, on September 27, 1996, Governor Wilson signed into law AB 2643, effective 
January 1, 1997, which provides that a check-writer of the dishonored check shall be liable to the 
"payee" (person named on the check) for a service charge in an amount not to exceed $25.00 for 
the first check dishonored, and an amount not to exceed $35.00 for each subsequent checks 
dishonored. 

NOW, THEREFORE, BE IT RESOLVED that the Lorli City Council hereby sets the fee for 
2 c!:zck rctixncd fzr non-sgfficien; funds, account closea, anc; referred to maker at $10.00 for the 
first check dishonored and $25.00 for each subsequent check dishonored. 

BE IT FURTHER RESOLVED by the Lodi City Council that this Resolution become 
effective immediately. 

Dated: September 3, 1997 

I hereby certify that Resolution No. 97-135 was passed and adopted by the City Council 
of the City of Lodi in a regular meeting held September 3, 1997, by the following vote: 

Ayes: Council Members - 

Noes: Council Members - 

Absent: Council Members - 

Abstain: Council Members - 

KCE MXEIMCHE 
City Clerk 

97-1 35 


